The Building Safety Act -  Early Reflections
“Too early to tell” – the response famously attributed to Chinese Premier Zhou Enlai when he was asked about the effect of the French Revolution. The same response could be given in answer to a question about the effect of the Building Safety Act 2022. Given that the latter is 233 years the junior of the former, and only bursting into life incrementally even now, the answer would be somewhat easier to justify in this context. While, thankfully, the legislation has not quite generated the bloodshed seen on the streets of Paris in 1789, it is fair to say that its early stages have not been a model of liberté, egalité and fraternité themselves.
The Act first came into my consciousness, as a barrister with an interest in all things commercial and property-related (and particularly in professional negligence disputes emanating from those areas) when I was alerted to the extreme consternation being felt by conveyancing solicitors about transactions involving long leases of flats in relevant buildings. It is fair to say that the limitations and protections against the payment of service charge which are contained in Schedule 8 to the Act are indeed labyrinthine – but the reaction which was being reported (with solicitors anecdotally being unwilling even to act on sales and purchases of affected properties) was, if true, wholly disproportionate. Of course, solicitors cannot reasonably be expected by clients to forecast the precise effect of the Act on liability for service charges in the years following an acquisition, still less the Act’s likely impact on property values; but they can at least alert clients to the existence of the new regime and its possible application. After all, if conveyancers are not going to do so – who will?
As time passes, my sense is that the legal profession is overcoming the initial panic and bracing itself to deal with what is, undoubtedly, a tortuous set of provisions. As it does so, curiously unforeseen scenarios are coming out of the woodwork. The provisions of the Act surrounding qualifying leases, for example (which are the only leases to qualify for the majority of protections) turn out to be predicated on the leaseholders being what lawyers – with our famous gift for plain speaking - call “natural persons” (or “human beings” to normal, erm, natural persons). Issues to have crossed my desk recently include: what happens if the tenant of what would otherwise be a qualifying lease was, at the relevant time (14 February 2022), not a natural person at all, but a company? And what happens if the tenant was deceased at that time? These are far from extraordinary scenarios which the draftspeople of the Act seem not to have contemplated. And, like everyone else, I can only try to piece together the answers from the somewhat inapposite language in the statute. (For example: can companies, or dead people, be said to have “only or principal homes”?).
Certification also continues to be a major headache, not least because of lenders demanding to see certificates where none exist, or are needed. It seems to have taken a long time to appreciate – if it is appreciated, even now – that leaseholders are rarely required to provide certificates, and that the absence of one will rarely work to their disadvantage. It is only if a landlord has followed – to the letter – the regime prescribed under para.6 of the Building Safety (Leaseholder Protections) (Information etc.) (England) Regulations 2022 (SI 2022/859), and any other reasonable steps, that a leaseholder certificate will be required to ensure that a lease is treated as a  lease which qualifies for the service charge protections. If the landlord has not done those things, the question of qualification will be decided by the nature of the building and the terms of the lease alone. The building must be over 11m high or contain at least five storeys, in either case with at least two dwellings. Leases within such buildings which were granted before 14 February  2022, for a term of over 21 years, and under which the tenant is liable to pay a service charge will qualify; leases which do not meet these criteria will not.
From the landlord’s perspective, certification is a much greater concern. Not only is the onus on the landlord to do everything required to obtain a leaseholder certificate, but their own certificates (under the Building Safety (Leaseholder Protections) (England) Regulations 2022 (SI 2022/711)) need to be given precisely on time, and exactly in compliance with the legislation, if defects are not to be deemed their responsibility. There had been hope that amending regulations would simplify the process, but when these came into force (as the Building Safety (Leaseholder Protections etc.) (England) (Amendment) Regulations 2023 (SI 2023/895)) this proved not to be the case. The procedure is now at least more streamlined – in the sense that the information which must be given in certificates is more closely tailored to the underlying factual circumstances – but there is little relief from the complexity of the process. And it remains the case that if the information required needs to be elicited from a predecessor in title, that predecessor (even assuming it still exists) can take a leisurely three weeks, of the four in total which are usually available to the current landlord from the occurrence of the various trigger events, to provide it. As they might say across the pond – you do the math. Nor is there any particular sanction if a predecessor in title fails to comply even with that timescale. 
Another part of the Act which is starting now to cause serious anxiety is the registration of Higher Risk Buildings under s.78 of the Act. Higher Risk Buildings, of course, are buildings which are at least 18m in height or contain at least 7 storeys, and in either case contain at least two residential units. The (non-statutory) deadline which has been given for the registration of these buildings to take place is 30 September 2023. The requirements of registration - which are not straightforward - fall to the so-called Principal Accountable Person (“PAP”), on pain of criminal sanction if it is not done. Working out who the PAP is, however, can be far from straightforward. In situations of complex leasehold structure, the rule of thumb is that it is the entity highest up the chain which has a repairing obligation over the relevant parts of the structure and exterior of the building. This is counter-intuitive, certainly if (as is often the case) an intermediate lessee has delegated its repairing obligations under a sub-lease and has little practical involvement in the day-to-day management of the building.
The Act even has an idiosyncratic approach to the concept of height. The height of a building, for the purposes of the Act, is not measured from ground level to the top of the roof, as one might expect. It is measured from ground level to the “finished surface of the floor of the top storey of the building”. Accordingly, in many cases, it will not be possible to know from the outside whether a building is a “relevant building” or a “higher risk building”, as the case may be. I am told that the challenge of discovering whether buildings meet these criteria is spawning a sub-industry in itself.
Not much of this has yet reached tribunals; there is very little judicial interpretation of the Act or supporting regulations yet available. Some particularly switched-on tenants have already applied for, and even obtained, Remediation Orders, or Remediation Contribution Orders, but those that have reached a final determination have mainly gone through unopposed (see, as an example, Batish -v- Inspired Sutton Ltd., a decision made by the First Tier Tribunal on 13 January 2023). Colleagues who sit in the Tribunals tell me that a rash of cases is expected this autumn; we can expect our first insight into how judges will tackle some of the many thorny issues thrown up by the legislation as decisions start to be published.
In the meantime, practitioners must just do the best they can. A little-known adjunct to the Act which explain some of the concepts (usually in much plainer English than the Act itself) is the Explanatory Notes published by the Government and available on the www.legislation.gov.uk website; a simple Google search of “Building Safety Act Explanatory Notes” will lead straight to them. At 408 pages and 1921 paragraphs, this is itself not a document for the faint-hearted; but it is clearly structured and set out, and worth consulting on points of difficulty.
At the risk of labouring beyond breaking point the somewhat unlikely historical parallel with which I started this article, those hoping that the Act is destined for the guillotine are likely to be disappointed. Too much has already happened for its effect to be readily reversible. The best that can be hoped for, amongst the heartache and anxiety that it is causing, is the revolution it is causing is at least effective.
